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REVI EW of a decision of the Court of Appeals. Reversed and

cause remanded with directions.

ANN WALSH BRADLEY, J. The State seeks review of a decision
of the court of appeal s’ reversing both a dispositional order and a
post -di spositional order of the Rock County Grcuit Court, Janes E.
Vel ker, Judge. The primary issue before this court is whether the
circuit court |ost conpetency to accept Kywanda's adm ssion when it
failed to inform her of the statutory right to judicial
substitution. W conclude that a court's failure to inform a

juvenile of the right to judicial substitution does not affect its

! State v. Kywanda F., No. 94-1866-FT, unpublished slip op.
(Ws. C. App. Dec. 15, 1994).
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conpetency and warrants reversal only if the juvenile suffers
actual prejudice. Because the factual record in this case is
insufficient for this court to determ ne whether Kywanda suffered
prejudice, we reverse the court of appeals and remand to the
circuit court to hold an evidentiary hearing within the franework

of State v. Bangert, 131 Ws. 2d 246, 389 N.W2d 12 (1986). W

also remand for the circuit court to hear evidence and nmake a
determnation as to whether Kywanda's plea was know ngly,
intelligently, and voluntarily entered applying the Bangert
anal ysi s.

The facts for purposes of this appeal are undi sputed. The
State filed a delinquency petition alleging that Kywanda carried a
conceal ed weapon contrary to Ws. Stat. § 941.23 (1993-94)2? and
engaged in disorderly conduct while arned contrary to Ws. Stat
88 947.01 and 939.63(1)(a). Kywanda initially denied the
allegations in the petition, but later entered an adm ssion to the
conceal ed weapon al |l egati on pursuant to a plea agreenent.

Prior to accepting her admssion, the juvenile court engaged
in a brief colloquy with Kywanda, advising her of the elenents of
the offense and informng her that by her adm ssion she was giving
up her right to a trial by jury. Based on this colloquy, the court
found that her admssion was "freely, voluntarily, and

intelligently nmade" and that she understood "the rights that [she]

2 Al future statutory references are to the 1993-94 vol une
unl ess ot herw se i ndi cat ed.
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wai ved by the entry of this plea." After a dispositional hearing,
the court ordered Kywanda's legal custody transferred to the
Departnent of Health and Social Services for a period of one year
and placed her in a secure juvenile correctional facility.

Kywanda subsequently filed a post-disposition notion to
wi t hdraw her adm ssion. As grounds for w thdrawal she all eged that
her adm ssion was not knowi ng and voluntary under the totality of
the circunstances because the trial court failed to inform her of
her rights under Ws. Stat. § 48.243,° her right to judicial

substitution pursuant to Ws. Stat. § 48.30(2),* and the possible

% According to Ws. Stat. § 48.30, at the commencenent of the

plea hearing the child nust be advised of his or her rights as
specified in § 48.243, which include:

(c) The right to remain silent

(d) The right to confront and cross-exam ne those appearing
agai nst them

(e) The right to counsel
(f) The right to present and subpoena w t nesses;
(g) The right to jury trial; and

(h) The right to have the allegations of the petition
proved . . . beyond a reasonabl e doubt.

* Wsconsin Stat. 8§ 48.30(2) states in relevant part:

At the commencenent of the hearing under this section
the child . . . shall be informed that a request for a
jury trial or for a substitution of judge under s. 48.29
nmust be nmade before the end of the plea hearing or be
wai ved . :

Ws. Stat. § 48.29 states in relevant part:
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di spositional consequences of her plea pursuant to Ws. Stat.
§ 48.30(8)(a)."

The circuit court then held a hearing on the notion. Neither
Kywanda nor the State presented wtnesses in support of their
posi tions. After hearing argunents from both sides, the court
denied the notion, finding that Kywanda was aware of the potential
di sposition resulting from her plea. However, it nmade no specific
findi ng whether Kywanda knew of her rights under 8§ 48.243 or the
right to substitution

The court of appeals reversed both the circuit court's
di spositional order and the post-dispositional order which denied
Kywanda's notion to w thdraw her plea. Al t hough not argued by
either party, the court of appeals concluded that conpliance wth
8 48.29 is jurisdictional and that the circuit court's failure to
i nform Kywanda of her substitution right deprived it of conpetence
(..continued)

[TIhe <child . . . either before or during the plea

hearing, may file a witten request with the clerk of

the court or other person acting as the clerk for a

substitution of t he j udge assi gned to t he
pr oceedi ng.

5

Wsconsin Stat. 8§ 48.30(8)(a) states:

[ B]ef ore accepting an adm ssion or plea of no contest of
the alleged facts in a petition or citation, the court
shal | :

(a) Address the parties present including the child
personally and determne that the plea or admssion is
made voluntarily w th understanding of the nature of the
acts alleged in the petition or citation and the
potential dispositions. [Enphasis added.]
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to proceed. State v. Kywanda F., No. 94-1866-FT, unpublished slip

op. at 2, 8 (Ws. C. App. Dec. 15, 1994). The court therefore
deened it unnecessary to address the question of whether Kywanda's
admi ssi on was knowing, intelligent, and voluntary.® 1d. at 8.

l.

W first address the issue raised by the decision of the court
of appeals of whether a circuit court |oses conpetency to act if it
fails to inform a juvenile alleged to be delinquent of her
statutory right to judicial substitution pursuant to 88 48.29(1)
and 48.30(2). This presents a question of |aw W therefore
review this question wthout deference to the determ nations of the

| ower courts. See Mchael J.L. v. State [In Interest of M chae

J.L.], 174 Ws. 2d 131, 136, 496 NW2d 758 (Ct. App. 1993).

The court of appeals determ ned that conpliance with § 48.29
is "jurisdictional." Kywanda, slip op. at 8. This court has
previously enphasized that a circuit court has subject natter

jurisdiction, conferred by our state constitution, to consider and

6 Kywanda al so challenged the dispositional order on the
grounds that the evidence was insufficient to support the circuit
court's findings that Kywanda is "a danger to the public" and "in

need of restrictive custodial treatnent.” The State argued that
these issues were noot in light of the fact that Kywanda had been
di scharged from restrictive custody. The court of appeals

concluded that the determnation of Kywanda' s delinquency status
was not nooted by her discharge fromrestrictive custody. Kywanda,
supra note 1 at 4-5. It did not address the nerits of the issue
however, because it later concluded that the circuit court |ost
conpetency to proceed by not informng Kywanda of her right to
judicial substitution. ld. at 5-8. Kywanda has not raised this
i ssue before this court and we therefore do not address it further.
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determne any type of action. Geen County Dep't of Human Servs.

v. HN [In Interest of B.J.N], 162 Ws. 2d 635, 469 N W2d 845

(1991). As a result, the failure to comply with a particular
statutory mandate may only prevent it from adjudicating the
specific case before it. ld. at 656. This is nore properly

referred to as a court's conpetency to act or proceed. I d.;

M chael J.L., 174 Ws. 2d at 137.

The court of appeals treats as mandatory the |anguage of
8 48.30(2) that a juvenile "shall be advised" of the right to
substitution. It concl udes that the failure to conply
automatically results in the | oss of conpetency. W agree that the
term "shall" is presuned to be nmandatory when it appears in a

statute. \Wagner v. State Medical Examning Bd., 181 Ws. 2d 633,

643, 511 N W2d 874 (1994). However, the mandatory nature of the
statute does not necessarily nean that nonconpliance requires the
| oss of conpetence. W interpret 8 48.30(2) as requiring the court
to advise the juvenile of the right to substitution but, at the
sane tine, leaving the determnation of whether the error is

reversible to the courts. See E.B. v. State [In Mitter of E B.],

111 Ws. 2d 175, 188, 330 N.W2d 584 (1983).

Neither the court of appeals nor Kywanda has identified any
cases, other than those interpreting statutory tinme limts, that
have held that the failure to conply with a mandatory statutory
requirenment results in the court losing conpetency in a juvenile

case. In B.J.N., this court concluded that a circuit court's

6
6
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failure to observe certain tine provisions in ch. 48 causes the
circuit court to lose its conpetence to proceed and requires the
dismssal of a delinquency petition. B.J.N, 162 Ws. 2d at 657
In general, other courts have also interpreted various tinme limts
in ch. 48 to be nmandatory. B.J.N, 162 Ws. 2d at 654 & n.15
Shawn B.N. v. State [In Interest of Shawn B.N ], 173 Ws. 2d 343

353, 497 N.W2d 141 (Ct. App. 1992).

Courts holding that nonconpliance with ch. 48 tinme limts
results in the loss of the court's conpetency to proceed have
relied on legislative history to support such a result. See, e.qg.,

T.H v. LaCosse County [In Interest of RH ], 147 Ws. 2d 22, 27-

31, 433 Nw2d 16 (C. App. 1988), aff'd per curiam by an equally

divided court, 150 Ws. 2d 432, 441 N W2d 233 (1989). The

| egislature in 1977 substantially revised ch. 48 to establish tine
l[imtations in order to protect a child s constitutional due
process rights. B.J.N, 162 Ws. 2d at 646; R H , 147 Ws. 2d at
27-31. "The legislative history of the Children's Code shows that
the legislature considers that strict tinme limts between critical

stages within the adjudication process are necessary to protect the
due process rights of children and parents.” 1d. at 33. The sane
history also indicates that the legislature intended the tine
limts to be mandatory, with nonconpliance resulting in the court
| osing conpetency to proceed. |1d. at 31-35.

Kywanda argues that the circuit court's failure to inform an
al l eged delinquent child of the right to judicial substitution is
7
7
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anal ogous to a violation of the mandatory tine limts. She asserts
that they both deprive the court of its conpetency to proceed. The
court of appeals agreed, reasoning that the statutory right to
substitution was intended to protect a juvenile's due process right
to a fair trial by an inpartial judge.

However, unlike the legislative history surrounding the tine
limts in ch. 48, neither Kywanda nor the court of appeals in its
decision cites any legislative history to support the argunent that
the legislature intended that nonconpliance with 88 48.29(1) and
48.30(2) would result in the court |osing conpetence to proceed.
Qur own review reveals none either. Kywanda's analogy to tine
limt cases fails because the | oss of conpetency in these cases was
prem sed on legislative history supporting such a result and no
such | egislative history exists here.

The court of appeals' determnation that the circuit court's
failure to inform Kywanda of the right to substitution mandates a
| oss of conpetence based on a violation of her due process rights
also fails. A person's right to be tried by an inpartial judge is
part of the fundanental right to a fair trial guaranteed by the Due
Process dause of the Fifth Amendment of the United States
Constitution. State v. Hollingsworth, 160 Ws. 2d 883, 893, 467

Nw2d 555 (C. App. 1991). However, as the Suprene Court has
recognized wthin the context of judicial recusal, "not all
questions of judicial qualification . . . involve constitutional

validity." Aetna Life Ins. v. LaVoie, 475 U S. 813, 820 (1986),

8
8
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quoting Tuney v. Chio, 273 U S. 510, 523 (1927). In fact, "nost

matters relating to judicial disqualification do not rise to a
constitutional |evel." LaVoie, 475 U S. at 820, quoting FTC v.
Cenment Institute, 333 U S 683, 702 (1948). The adoption of

recusal statutes that permt disqualification for bias or prejudice
is not a sufficient basis for inposing a constitutional requirenent

under the Due Process O ause. LaVoie, 475 U S. at 820.

Li ke recusal statutes, the right to judicial substitution
under 8 48.29 is not sufficient by itself to trigger due process
concerns. The legislature as a matter of policy deened it
inportant to give juveniles the right to judicial substitution
The Suprene Court has held that "matters of kinship, personal bias,

state policy, renoteness of interest, would seem generally to be

matters nerely of legislative discretion.” LaVoie, 475 U S. at 820

(enphasi s added), quoting Tuney, 273 U.S. at 523.

LaVoi e recognized that only in the nost extrene cases would
di squalification based on general allegations of prejudice or bias
be constitutionally required. LaVoie, 475 U S at 821. LaVoie also
reaffirmed that the Due Process O ause nmay sonetines bar judges who
have no actual bias in order to satisfy the "appearance of

justice." 1d. at 825, quoting In re Mirchinson, 349 U S. 133, 136

(1955). Here, not only has Kywanda failed to allege actual bias,
she has failed to allege even an appearance of bias. Therefore, we

di sagree that her due process rights were viol ated.
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Accordingly, we conclude that the court of appeals erred in
holding that the circuit court's failure to inform Kywanda of her
right to judicial substitution results in a |loss of its conpetency
to proceed. W reverse that portion of the decision and the court
of appeals' reversal of the dispositional order.
1.

W next address the proper renedy available when the circuit
court fails to inform the juvenile of his or her right to
substitution. The State argues that a circuit court's
nonconpliance wth the requirements of § 48.30(2) should be
considered harmess error unless the party establishes actual
prejudice resulting fromthe error. W agree. |In the case of the
right to substitution, we conclude that actual prejudice is shown
if it is established that the juvenile was not told of the right

and did not know of that right. See Burnett County Dep't of Soci al

Services v. Kinberly MW [In Interest of Robert D.], 181 Ws. 2d

887, 891-92, 512 NwW2d 227 (C. App. 1994), citing MW v. Monroe

County Dep't of Human Servs. [In re Termnation of Parental R ghts

to MAM], 116 Ws. 2d 432, 342 NW2d 410 (1984). Therefore, the
prejudice suffered by the juvenile in such an instance is the |oss
of the opportunity to exercise the right to substitution due to the
| ack of know edge of that right.

In Robert D., the court of appeals considered a simlar
guestion involving whether a circuit court's failure to advise a
bi ol ogical nother of her statutory right to request a judicial

10
10
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substitution under Ws. Stat. 8 48.422 required reversal of the
termnation of parental rights order. The court concluded that a
circuit court's failure to advise the parents of their rights to
judicial substitution does not constitute reversible error absent
prejudice to the parents. Robert D., 181 Ws. 2d at 890-92, citing
MA M, 116 Ws. 2d at 439.

Upon considering the issue of prejudice, the Robert D. court
engaged in a Bangert analysis to determne whether the trial court
conmmtted reversible error in not informng the parents of their
right to judicial substitution. Robert D., 181 Ws. 2d at 892,
citing Bangert, 131 Ws. 2d at 274. Simlarly, we agree with the
court of appeals in Robert D. that a Bangert analysis provides the
appropriate franmework to determne whether a circuit court commts
reversible error upon failing to informa juvenile of his or her
statutory right to substitution.

Under a Bangert analysis, a juvenile nust first nake a prina
facie showng that the court violated its nandatory statutory
duties and allege that he or she in fact did not know of the
information that the court was statutorily required to provide.
Robert D., 181 Ws. 2d at 892, citing Bangert, 131 Ws. 2d at 274.

If the juvenile nakes a prinma facie showi ng, the burden shifts to
the State to denonstrate by clear and convincing evidence that the
juvenile knew of the statutory right and therefore was not

prejudiced. See Robert D., 181 Ws. 2d at 892. The State may then

utilize any evidence to substantiate that the juvenile knew of the
11
11
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right. This may include evidence in the entire record and evi dence
outside of the record, such as examning the juvenile or the
juvenile's counsel. Bangert, 131 Ws. 2d at 275. If the juvenile
makes a prima facie case and the State fails to neet its burden to
denonstrate otherw se, dismssal is required.

Applying the Bangert analysis to this case, we nust first
examne the record to determ ne whether Kywanda nade a prinma facie
showing that the trial court failed to advise her of her right to
substitution pursuant to 8§ 48.29 and § 48.30(2). Wiet her a
def endant has nmade such a showi ng under a Bangert analysis is a
question of |aw which appellate courts review w thout deference to

| ower courts. See State v. Issa, 186 Ws. 2d 199, 205, 519 N w2d

741 (Ct. App. 1994).

Kywanda's counsel in his post-disposition notion for a hearing
alleged that "the court failed to inform the <child of her
right[] . . . to request substitution of judge before the
conclusion of the plea hearing." At the hearing, counsel did not
specifically argue that the court failed to informher of her right
to substitution. However, because the State concedes on review
that the record does not show that Kywanda was advi sed of her right

to substitution, we need not further address this issue.’

" W note that the State's concession was due in large part
to the inadequacy of the record in this case. During oral argunent
to this court, the State represented that the practice in Rock
County is that the court commssioner calls together all the
juveniles who are scheduled to have hearings on that particular
day, reads themthe required portions of 8 48.30, and then proceeds

12
12
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Next, Kywanda nust allege that she in fact did not know of her
right to judicial substitution in order to establish a prima facie
case. Bangert, 131 Ws. 2d at 274. These allegations were nmade by
Kywanda's attorney in his notion for a post-disposition hearing.
Kywanda did not testify at the hearing and the issue was not
ot herw se addressed.

The State argues that in order to make a prinma facie show ng,
the juvenile must nmake nore than a nere assertion that he or she
did not know of the right to substitution. Further, the State
urges that such an allegation should be sworn to by the juvenile in
the form of an affidavit. However, Bangert and its progeny only
require that a defendant allege that he or she did not know of the
right. Bangert, 131 Ws. 2d at 274. Further, while we agree wth
the State that it is the better practice that such allegations be
sworn to by the juvenile in an affidavit, we conclude that
allegations made by a juvenile's attorney in a notion sufficiently
rai ses the factual issue of the juvenile's know edge.

When a prima facie showing is nade, as here, the burden shifts
to the State to show by any evidence inside or outside of the
record that Kywanda knew of her right to judicial substitution and
therefore was not prejudiced. Robert D., 181 Ws. 2d at 892
(..continued)
to take their pleas or otherwse deals with the cases on an
i ndi vi dual basi s. This initial hearing where the juveniles are
apparently infornmed of their rights is not recorded. W strongly
recommend that any court using this procedure in the future should
require the recording of such proceedings to afford appellate
courts the opportunity for meani ngful review.

13
13
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Bangert, 131 Ws. 2d at 274. Kywanda argues that the State either
failed or declined to offer any evidence to rebut her allegations
despite notice and a fair opportunity to contest Kywanda's clai m at
the post-disposition hearing. W disagree wth Kywanda's
characterization of that hearing.

The circuit court's "notice of hearing" gives no indication
that the hearing was to proceed within the franework of a Bangert
analysis. It is true that anong the many itens referenced, Kywanda
made a reference to Bangert in her witten notion in support of
post-di sposition relief and at the notion hearing. However, the
matter failed to follow a Bangert analysis. Neither the State nor
Kywanda presented any testinony. The circuit court nmade no nention
that it intended to utilize a Bangert analysis in addressing the
I ssues presented.

Further, the only finding nmade by the trial court that could
be related to Kywanda's right to substitution was, "I think that
she was aware of all of these rights . . . ." The State argued in
its brief that this broad statenent constituted a finding as a
matter of historical fact that Kywanda was aware of her right to
substitution under § 48.29(1). However, in oral argunent, the
State conceded that such a finding has no basis in the record
before this court. Because the record is devoid of any findings of
fact supported by evidence regardi ng whet her Kywanda knew of her
right to substitution, this court is unable to determ ne whether
Kywanda was prej udi ced.

14
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In sum we reverse the court of appeals' decision holding that
the circuit court |ost conpetency when it failed to inform Kywanda
of her right to substitution. W conclude that such error is
reversible only upon a showi ng of actual prejudice and that the
record is insufficient to make such a determ nation. Accordingly,
we remand to the circuit court for an evidentiary hearing within
the context of a Bangert anal ysis.

[,

Kywanda requests that in the event that this court reverses
the court of appeals on the conpetency issue, we should remand the
case to the court of appeals so that it nmay consider whether she
was entitled to withdraw her plea of adm ssion. The court of
appeal s did not address this argunent because it concluded that the
conpetency issue was dispositive. The State counters that because
Kywanda raised the issue in the court of appeals and could have
done so here in a cross petition but did not, the issue should be

deened wai ved. The State relies on State v. Johnson, 153 Ws. 2d

121, 124, 449 N.W2d 845 (1990) and Mchael S. Heffernan, Appellate

Practice and Procedure in Wsconsin 8§ 23.5 (2d ed. 1995) in support

of its waiver argunment. W reject both positions.

After the parties submtted their briefs, Kywanda filed a
nmotion to all ow suppl enental briefing on the plea w thdrawal issue.
Al t hough we denied the notion, we did so on the grounds that the
issue related only to the nature of a possible remand. Because we
have already concluded that a remand to the circuit court 1is

15

15



No. 94-1866-FT
necessary and the plea wthdrawal issue was adequately addressed
during oral argunents to this court, we decline to deemit waived.

The issue of whether a plea was knowingly, intelligently, and
voluntarily entered is a question of constitutional fact. Bangert,
131 Ws. 2d at 283. Al though we review constitutional questions
i ndependently of the |lower courts' conclusions, we wll not upset
the circuit court's findings of evidentiary or historical facts
unless they are <contrary to the great weight and clear
preponderance of the evidence. Ild. at 283-84, citing State v.
Wods, 117 Ws. 2d 701, 715, 345 N W2d 457 (1984).

Kywanda's notion to withdraw her plea alleged that her plea
was not knowing and voluntary  "under the totality of
circunstances." As previously discussed, in order to nake a prina
facie case for plea withdrawal, a juvenile nust first show that the
plea was accepted without the circuit court's conformance wth
mandat ory procedures. Bangert, 131 Ws. 2d at 274. Kywanda argued
that the circuit court failed to advise her of her rights under
8 48.243, her right to judicial substitution, and the possible
di sposi ti onal consequences of her adm ssion. In support, Kywanda's
counsel referred the court to her plea hearing.

Qur review of the plea hearing record indicates that the court
failed to advise Kywanda of all of her rights under § 48.243 and
the potential consequences of her plea. Further, as discussed
above, the State conceded that the record does not show that
Kywanda was advised of her right to substitution because the

16
16



No. 94-1866-FT
rel evant proceedings were not recorded. Because Kywanda al so
alleged that she did not know of these rights or the potential
consequences of her adm ssion, we conclude that she nade a prinma
faci e show ng under Bangert.

Al t hough our review of the record indicates that Kywanda nade
a prima facie showi ng under Bangert, we also recognize that the
trial court did not nake such a determ nation. As previously
di scussed, the post-disposition hearing failed to follow a Bangert
anal ysi s. Because the hearing did not proceed within the context
of a Bangert analysis and the factual record before us 1is
i nadequate, we cannot mnmake a determ nati on whether Kywanda's plea
was knowing and voluntary "under the totality of t he
ci rcunst ances. " Therefore, we also remand the plea w thdrawal
issue to the circuit court for its determnation applying a Bangert
anal ysi s.

By the Court.—Fhe decision of the court of appeals is reversed

and cause renmanded to the circuit court with directions.

17
17



No. 94-1866-FT

SUPREME COURT OF W SCONSI N

Case No.: 94- 1866- FT
Complete Title
of Case: In the Interest of Kywanda F.,

A Person under the Age of 18:

State of Wsconsin,
Peti ti oner-Respondent - Petitioner,
V.

Kywanda F.,
Respondent - Appel | ant .

REVI EWOF A DECI SI ON OF THE COURT OF APPEALS
Reported at: 190 Ws. 2d 472, 528 N.W2d 93
(C. App. 1994)
UNPUBLI SHED

Opinion Filed: April 10, 1996
Submitted on Briefs:
Ora Argument: Cct ober 31, 1995

Source of APPEAL
COURT: Grcuit
COUNTY: Rock

JUDGE:EDW N C. DAHLBERG

JUSTICES:
Concurred:
Dissented:
Not Participating:

ATTORNEYS: For the petitioner-respondent-petitioner the cause
was argued by Gegory Posner-Wber, assistant attorney general,
with whomon the briefs was Janes E. Doyl e, attorney general.

For the respondent-appellant there was a brief and oral
argunent by WIlliamE Schnaal, assistant state public defender.

18



